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2020 Quarter 3
industry updates.
1

Canadian Emergency Wage Subsidy extension

2

Employment Standards Act—protection against constructive
dismissal due to COVID-19

The Canadian Emergency Wage Subsidy has been extended to August 29, 2020.

On May 29, 2020, the Ontario Government passed a regulation that prevents a constructive
dismissal from being triggered due to a temporary reduction and/or changes in hours/wages
due to COVID that began on or after March 1, 2020. Instead of placing these employees on
temporary layoff, they will be considered as being on “Infectious Disease Emergency Leave”.
The regulation is retroactive to March 1, 2020 and will end six weeks after the State of
Emergency ends. The full announcement can be found here.

3
4

30-day drug supply limit now lifted
Most provinces had implemented a 30-day drug supply limit to protect drug supplies during the
COVID-19 pandemic. The limit has now been lifted in all provinces.

Health Care Spending Account credits extended by
12 months
The Canada Revenue Agency intends to temporarily allow plan members with a Health Care
Spending Account (HCSA) to carry forward expiring unused credits. Any credits that are set to
expire between March 15 and December 31 of this year can be carried forward up to 12 months.
The extension of credits is not automatic—the HCSA administrator must be notified that you as
an employer wish to allow the temporary extension.

5

Canadian Emergency Wage Subsidy—changes to definition
of partnerships
Partnerships will now be eligible for the Canadian Emergency Wage Subsidy (CEWS) as long as
non-eligible members do not hold a majority of the interest in the partnership.

PAGE 2 | BENEFIT TRENDS—JULY 2020 | THE LESLIE GROUP

2020 Q3 Industry updates

6

Ontario government supports mental health needs during
COVID-19
The Ontario government recently announced up to $12 million in emergency funding to expand
virtual mental health support services. This brings additional access to care to people across the
province with specific services designed for frontline workers. Ontario also launched the
Roadmap to Wellness to provide access to mental health and addiction services. Click here for
the provincial announcement.

7
8

Alberta Government Delaying Biosimilar Initiative
The recent initiative that required patients in Alberta using original biologic drugs to switch to a
biosimilar drug in order to maintain coverage through the government sponsored drug plan has
been postponed. Patients now have until January 2021 to switch to the biosimilar equivalent.

Guarding Minds at Work—psychological health and safety in
the workplace
Canada Life has funded a resource for employers called Guarding Minds at Work. It is
completely free and available to all employers. The set of resources are designed to help
employers protect and promote psychological health and safety in the workplace. Click here to
learn more.
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Return to work.

Planning your return to work strategy can be overwhelming as there are many different
variables to take into account. We have created the following guide as you consider
implementing new policies when returning employees to the workplace.
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This is where it
all starts

[

One of the most important elements
of return to work is communication.
Be open with your employees—
keep them in the loop and give
them as much notice as possible to
changes in the workplace.
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]

Return to work
Workforce planning
| Which roles need to physically be in the office?
| Have a plan for callbacks.
| Listen to employees and provide reassurance.
| Create a return to work timeline for different groups.
| Consider a health assessment survey.

Health & Safety
| Have a formal policy in place and ensure it’s distributed to employees and
| posted in common areas.
| Have a thorough cleaning of the office scheduled regularly.
| Use face masks when it is not possible to maintain 6 feet of distance.
| Eliminate communal items, for example, presentation clickers and TV remotes.
| Make sure air quality systems, such as ventilation systems and filters, are up to
| task.
| Symptomatic employees:
— communicate to employees that they should not come to work if they are
symptomatic;
— explain self-isolation to employees who suspect that they have been
exposed;
— keep in communication with employees that are self-isolating and have an
expected return date for them.
| You have duties under Occupational Health and Safety laws to prevent
| workplace infection. Visit your provincial government and public health site for
| guidelines.
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Return to work
Social distancing protocols
| Stagger shifts and breaks.
| Limit or close common gathering areas.
| Avoid elevators or limit the numbers allowed per elevator.
| Review floor plans and maintain distance between workstations.
| Substitute in-person meetings for virtual meetings.
| Expand your work-from-home policy for the new environment.
| Restrict non-essential employee travel.

Thermal testing
|
|
|
|

Some employers are implementing thermal testing in the workplace to ensure
staff are not at risk. If you choose to do this, communicate who has access to
the information and how it is stored. Remember, don’t keep the data for longer
than required.

Training
| If you are making significant changes to the way work is done, make sure
| training sessions and re-orientations are made available. Of course, wherever
| possible provide the training virtually to limit in-person interactions.

Personal Protective Equipment (PPE)
| Ensure employees are aware of expectations around PPE.
| Consider providing PPE to employees.
| Have hand sanitizer and disposable masks available in the workplace.
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Return to work
Disciplinary actions for refusal to work
| Be cautious if choosing to pursue disciplinary actions against employees who
| refuse to work as this may be an Occupational Health and Safety violation.
| Speak to an employment lawyer or HR consultant for advice.

Workplace cleaning
|
|
|
|

Consider hiring a professional deep cleaning service like Citron Hygiene. They
can help prepare your workplace for employers and guests. Their services
include proper PPE disposal, sanitizing & disinfecting and much more. Click
here for their back to work guide.

Remain compliant
|
|
|
|
|
|

Of course, employers should always take all mandatory precautions and abide
by federal and provincial rulings. While the economy gradually re-opens,
remember that rules governing a State of Emergency still apply.
The Ministry of Labour is performing audits to ensure employees are
social distancing and using PPE. Employers that are found not to be
compliant are being issued fines.

Additional resources:
When and How to Wear a Mask — Public Health Ontario
The COVID-19 Return to Work Guide for Canadian Organizations — Dialogue
Return to Work Checklist — Dialogue
Healthy Workplace Posters — Dialogue
The employers Guide to Planning for Return to Work — Medisys
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Layoffs and their legal
implications.
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Layoffs—legal implications
Over the past few months, HRprimed has received hundreds of questions around
layoffs. In some cases, our answers to these questions have been met with confusion and
frustration.
We can appreciate the frustration of employers. Businesses have been told they must
close or remain closed. Most of the businesses that have remained open have suffered a
significant reduction in revenue. Restructuring, cost-cutting, and temporary layoffs were all
necessary measures to stay afloat. However, the decision to layoff employees carries
liability for employers who do not have the appropriate protections incorporated into their
employment agreements.
The Ontario Employment Standards Act, 2000 (ESA) allows for employers to temporarily
layoff employees for a period of up to 13 weeks in any consecutive 20-week period. In
specific cases, the temporary layoff may last up to 35 weeks before the employment
relationship is deemed to be terminated. The most common example of the extension to
35 weeks is when the employer continues to provide and/or pay for benefits.
As of June 1, 2020, the Ontario government announced that it will be changing the ESA
temporary layoff rule. Employees can now be on leave past the
timeframes noted in the ESA and continue to be eligible for
federal income support programs. These amendments were
just introduced at the time of publishing this article; more
details will be available shortly.
Employees can
Nevertheless, this amendment adds to the confusion
for employers. The ESA explicitly references temporary
layoffs and the application thereof. Logically, many
employers assume that they have the right to
temporarily lay off an employee. However, the
legislation does not grant this right to employers. The
ESA simply sets out how layoffs can be implemented if
the right already exists.

now be on leave
past the timeframes
noted in the ESA
and continue to be
eligible for federal
income support
programs.

Constructive dismissal may occur when the employer unilaterally
makes meaningful changes to the terms of the employment agreement
without providing appropriate notice. Most employees sign an employment agreement that
can be summed up as follows: the employer will provide you work; you perform said work,
and you will be paid. That is a contract. If you break the contract, the contract is deemed
to be terminated.
In the case of a temporary layoff, it is not a reasonable expectation for most employees
that the employer may unilaterally tell them ‘we don’t have work for you, so stay home
without pay.’ If you work in construction or are a seasonal worker, for example, the concept
that work may not be consistent or year-round should be an expectation. However, if you
work in other, predominately white-collar industries, being laid-off is a meaningful change to
the employment contract.
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Layoffs—legal implications
An employer can protect their right to temporarily lay-off
employees by including language in the employment
agreement stating such. Suggested wording may look
An employer can
something like ‘It is understood that should business
and/or economic conditions make it necessary, the
protect their right to
Employer reserves the right to temporarily lay you off in
temporarily lay-off
accordance with the Employment Standards Act, 2000.’

employees by including
appropriate language
in the employment
agreement.

For employers with agreements absent of similar wording,
a lay-off and a subsequent ruling of constructive dismissal
amounts to termination. That means the employer is on the
hook for all termination obligations including termination pay,
common law consideration and severance, if applicable.

A consideration in all of this is how the courts will view layoffs in COVID-19
against a claim of constructive dismissal. Simply claiming constructive dismissal does
not make it so; the courts will ultimately decide whether the claim meets the standard of
a meaningful change. The question is, will the courts take into account the crisis that is
the COVID-19 pandemic and the subsequent government restrictions that have been
applied? Some contracts include a force majeure clause for reasons such as this. A
force majeure clause generally accounts for circumstances where a party cannot
perform the contract due to circumstances beyond its control or, an ‘act of God.’
However, this clause is a contractual tool, and does not exist in common law.
Most employers, not having a force majeure clause written into their employment
agreement, must rely on the argument of frustration. Employers could argue that the
decision to close their business and layoff employees was beyond their control, making
the performance of the contract impossible. In turn, they should not be bound to the
contract under the existing circumstances.
Alas, it should be noted that in past times of economic hardship, the courts did not
show leniency or understanding when ruling on cases of constructive dismissal. The law
is the law as they say.
Going forward, employers should look to incorporate standard layoff provision into their
employment agreement. In addition to layoffs, there are numerous other legal and
employment considerations that only can be addressed though expert written clauses
and conditions in the employment agreement.

For more information please contact Darcy Michaud at 888-609-2071 ext. 250
or darcy@hrprimed.ca
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Market volatility. How
does it affect your
group retirement plan?
FEBRUARY 20, 2020
The S&P 500 made an
all-time high.

THE S&P 500
This line is the S&P 500,
the broadest measure of
the value of the US stock
market, from April 2004
to present day.

THE FINANCIAL CRISIS
After an 18-month
decline that began in
October 2007, the
S&P 500 went on to
rise for over ten years,
the longest rising period
in its history.

CHINA TRADE WAR
After US stocks declined
by more than 15% at the
end of 2018, patient
investors were rewarded
with the best quarterly
returns in a decade at the
beginning of 2019.

Market volatility & retirement savings
2020 has seen some extraordinary, but not unprecedented, stock market volatility. This
is significant because, today, more Canadians than ever have retirement savings that
are invested in the stock market. For young people newer to investing, they may have
never experienced swings in the value of stocks quite like this.
How do we manage our group retirement plans in these market conditions?
Do we stay the course? Do we adjust to a new reality?
The financial impact of COVID-19 initially took US and Canadian stocks into a bear
market. A “bear market” is when the value of a market declines by twenty percent or
more off its peak. While the circumstances surrounding COVID-19 are highly unique, all
bear markets have their unique causes and can provide historical data to guide us.
Many of us remember the 2008 financial crisis, and some of us may remember previous
events like the tech-bubble in 2000 and an event called “Black Monday” in 1987. The
extent of the fall in stocks over these periods ranged from 30% to almost 60%. There
were also smaller market losses such as at the end of 2018 when the stock markets
dropped by 12% in a matter of days. Yet, over this entire period, from the peak in 1987
to the end of 2018, which contained multiple bear markets, the value of the S&P 500
rose by over 640%. This outperformed nearly all other investment types, such as bonds
or interest-based cash accounts.
When looking at the last 60 years, on average a bear market has lasted 12 months. On
the other hand, bull markets (when markets are rising) lasted an average of 55 months.
That means over 80% of the time, markets have been rising. This is easy to forget when
you’re in the middle of market volatility.

| average bull market vs. bear market
55 mths

12 mths

How the current market volatility will affect you depends on two factors:
1. The way you have balanced your risk, and 2. Your investment time horizon.
An aggressive risk balance (more in stocks and less in safer assets like bonds and cash)
is fine if you have a long investment time horizon, for example more than ten years,
because you have time to ride out the volatility and reap the rewards of a stock market
recovery. If you have a short investment time horizon, for example, if you’re five years
away from retirement, your risk should be low with less invested in stocks and more in
bonds and cash.
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Market volatility & retirement savings
In a group retirement plan, target date funds will automatically balance your risk in line
with your time horizon. For someone retiring 30 years from now, a target date fund that
matures in 2050 would have about 90% invested stocks. In contrast, a person retiring in
5 years and invested in a 2025 target date fund would have about 45% in stocks and
the rest in bonds, i.e. less than half of their savings would have been exposed to the
recent stock market downturn. In addition, the higher bond allocation in the 2025 fund
would have appreciated in value to help offset some of the negative stock market
returns.

Stocks / equities
Bonds

2025

2050

Dollar cost averaging: In a retirement plan with an employer, contributions are usually
made through payroll. That’s important because it means they’re spread out over time.
As markets invariably move up and down, spreading out contributions (rather than
purchasing the units of a fund at a single point in time) result in smoothing out the value
of your investing. When markets go down, you’re buying at lower prices and you can
fully participate in a market recovery. And when you retire, your withdrawals are usually
spread out over time, again smoothing out market variations. This concept is known as
“dollar cost averaging”.
There is real danger to try to time the market bottom by moving in and out of the stock
market. It risks locking in losses at the wrong time and not participating in the recovery.
Instead, it is better to manage your risk with diversification that’s appropriate to your
time horizon.
The markets have survived countless wars, other major shocks, and, yes, even a
previous epidemic, and have always managed to make significant new highs over time.
As the Vanguard advisor, Julie Virtue, puts it: “Volatility has a purpose—it’s the price you
pay for ultimately meeting your goals. Without the risk that comes with investing, there
would be little reward. Pushing through periods of volatility is what allows us to buy
homes, retire, educate our children—all our most meaningful goals.”
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The Leslie Group

2020 webinar series
Benefit, HR and
Retirement Plan topics
presented by industry
experts.
The Current Drug Landscape and Impact of the Global Pandemic
September 10, 2020 | 11am-12pm ET
Martin Chung, AVP, Strategic Health Management Equitable Life and Pharmacist. Martin’s
journey has included in depth experience in many facets of the healthcare system. This includes being
a pharmacist, business management of a chain of pharmacies, led national private payer strategy at
Pfizer Canada, and vice-president of group benefits at Aon-Hewitt Consulting. His overarching
passion is bridging healthcare solutions and stakeholders in order to generate both patient and
business value. Click here to register.

A Flu Season Like Never Before; COVID-19 and the Second Wave
October 8, 2020 | 11am-12pm ET
Bayshore—Industry leaders in creating a healthier workplace
Click here to register.

Balancing your Mental Health while Working From Home
November 5, 2020 | 11am-12pm ET
Bayshore—Industry leaders in creating a healthier workplace
Click here to register.
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The Leslie Group

2020 webinar series
Group Benefits: Top 10 List for What’s Popular and Trending in 2020
December 3, 2020 | 11am-12pm ET
Blake Robillard and Allison Cairns, CHS. Consultants at The Leslie Group with over 25 years
combined experience in Group Benefits. Click here to register.

Group Retirement: Wake Me Up When I Get There!
January 21, 2021 | 11am-12pm ET
Jay Hopkins, Director of Group Retirement at The Leslie Group
Click here to register.
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